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TELECOMMUNICATIONS (INTERCEPTION) WESTERN AUSTRALIA AMENDMENT BILL 2010 

Second Reading 

Resumed from 11 August. 

MS M.M. QUIRK (Girrawheen) [9.38 pm]: I think no-one in this chamber would dispute that the use of 
telephone intercepts by investigative agencies is an extremely useful tool. In Western Australia, the power to 
intercept telephone communications has been used since the legislation was passed in 1996. Why telephone 
intercepts are a highly useful investigative tool is that they can be used, for example, to task surveillance, and to 
oversight meetings or assignations between people engaged in criminal enterprises. They can form the direction 
of an investigation, and they can prove associations between people who possibly deny that they know one 
another. They can firm up in the minds of investigators the culpability, lack of culpability or level of capability 
of people of interest. They can demonstrate, for example, unequivocally that people have been lying to 
authorities. Quite often there is a situation in which a person will say one thing when interrogated by the police, 
and then get on the phone and brag to his mates that he has managed to fool the police in what he has told them. 
Telephone intercepts are a very intrusive power, and for that reason their use is restricted to serious offences. As 
I said, the use of the product of those intercepts can be used either in criminal prosecutions as part of the 
prosecution case or for intelligence purposes. 

I seem to recall, although my memory is somewhat dim, assisting WA Police to draft the 1996 act, because I was 
at that time working at the National Crime Authority and had responsibility for making applications to the 
Federal Court, and later to the Administrative Appeals Tribunal, for telephone intercept warrants. 

In relation to popular culture, it would be remiss of me to not mention The Wire. Although the method used by 
the people in that program to obtain their intercepts was somewhat unconventional, unorthodox and at times 
unauthorised, I believe that demonstrates very effectively the important contribution that telecommunications 
interception makes to infiltrating serious criminal organisations and organised crime that other investigative 
methodologies cannot manage to infiltrate. 

This legislation comes under the umbrella of the commonwealth Telecommunications (Interception) Act 1979. 
When the Western Australian legislation was passed in 1996, WA police were given the power of interception 
under the umbrella of the commonwealth act. Subsequently, when the Corruption and Crime Commission was 
created, it too was given the power to intercept telephone calls. Since the state legislation was passed, there have 
been a number of changes to the commonwealth law. Therefore, this bill, which is fairly narrow in scope, sets 
out consequential amendments that need to be made to the state act to line it up with the arrangements in the 
commonwealth legislation. 

Under previous arrangements under the commonwealth legislation, a copy of the warrant and of any revocation 
notice was to be given to the state minister, who then forwarded it to the commonwealth minister. Now, under 
the commonwealth legislation, the requirement is that the warrant and/or notice of revocation of the warrant are 
sent directly to the commonwealth. Therefore, there is no longer any necessity for the state minister to sight the 
warrant or notice of revocation and forward it to the state minister. I should stress that, with every application for 
a telephone intercept, there is an affidavit. The minister does not get that affidavit. The affidavit really is the 
meat of the application, and it sets out the grounds on which it is believed that acquiring an intercept will afford 
evidence of the commission of a serious offence that either is about to happen or has happened. 

These amendments are really about lining the state legislation up with the commonwealth act. However, because 
there is no longer a necessity for the state minister to sight the affidavit or the notice of warrant revocation, the 
government says that it will still, nevertheless, retain the ability to have access to that material. The opposition 
intends to move amendments about that, because, as I will say a bit later, I believe that there is absolutely no 
necessity for the state minister, be it the Attorney General in the case of the CCC or the Minister for Police in the 
case of the police, to see those warrants, and I think I have very cogent reasons why that should be the case, but I 
will go into that a little later. 

However, I want to talk a bit about telephone intercepts as they operate in Western Australia, because there has 
been very little debate on how the TIs have been working since the act was introduced in Western Australia in 
1996. Therefore, I want to canvass a range of other matters relating to telephone intercepts. I might be a little 
old-fashioned because of my previous employment, but I believe that telephone intercept products should be 
used for investigative purposes and for the prosecution of serious criminal offences. I have strong views that they 
should not be used to satisfy the prurient curiosity of, shall we say, officious bystanders. For that reason, I have 
had concerns for some time about the CCC, and in particular the timing of the CCC, releasing telephone 
intercept product to the media.  
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When I was involved in this area, there were absolutely robust controls on taking copies of product, and we had 
very strict record-keeping requirements. Suddenly, we have a situation in which the media officer at the CCC is 
handing out DVD copies of telephone intercept product to the media in the foyer of the CCC building. I am not 
defending any of the people who necessarily appear before the CCC, but this is at a time when there has been no 
finding of guilt, and there may well still be the contemplation of those persons of interest being ultimately 
charged. One has to say that a selective collection of telephone interceptions played in the media and on websites 
before anyone has even been charged can create an enormous amount of prejudice, and I think that is beyond the 
scope of what the telephone interception regime is all about. Therefore, if at some future time we revisit the role 
of the CCC, I certainly believe that the telephone intercept material, and the distribution of it, needs to be very 
severely restricted until prior to trial, and for the obvious reasons. Satisfying people’s prurient curiosity is not 
what this is about. This is a very expensive and lengthy process, and anything that prejudices the ultimate 
outcome in the court needs serious consideration. It is not only that; what is released tends to be extracts only, 
and that can create a very false and sometimes prejudicial picture. The situation is quite different if the 
conversations as a whole are listened to. I believe that the CCC has abused its privilege and that some constraints 
should be put on the distribution of TI material by the CCC to the media. 

The second issue that I want to raise, which is of particular relevance in Western Australia, is that there is, if 
members will excuse the expression, an anomaly or a quirk in the law here. Some years ago, Federal Court 
judges were the ones who heard applications for telephone intercept warrants. That was an administrative, rather 
than a judicial, function. However, there was a case that went on appeal to the Full Court of the Federal Court, 
and the judges generally felt uncomfortable about having to sit in judgement on one of their fellow judges who 
had made what was an administrative, not a judicial, decision. The federal government then changed the 
situation so that we went to senior members of the Administrative Appeals Tribunal to get a telephone intercept. 
As I said, there is an anomaly in Western Australia because Family Court judges were categorised as, or 
equivalent to, Federal Court judges and they also heard telephone intercept applications, and still do today. 
Inevitably, one would be fitted in at lunchtime and after hours and in between very pressing matters that had 
nothing to do with criminal law but were matters of custody, divorce and other family matters. I have to say that 
while I am sure those judges are capable in their field, they have no particular expertise in telephone intercepts. 
For that reason they got a reputation of being a soft touch. There is a bit of a tradition that has formed in Western 
Australia, and rather than going to AAT members, who are used to this jurisdiction and see many more of the 
applications and are able to assess which ones have a strong basis for granting a warrant and which are weak and 
flimsy, there is a tendency to go down to the Federal Court and, if one likes, to forum shop because it is believed 
that Family Court judges, who slot this in between all their other business, are a bit of a soft touch. I believe that 
Family Court judges should be excluded from granting telephone intercept warrants.  

The next thing I want to talk about is the resourcing required for the operation of telephone intercepts. As I have 
already said, it is very important in the operation of telephone intercepts that there is proper support and 
resourcing so that the product can be used in a timely fashion. If product is received late, the meetings that I 
talked about—the assignations between co-conspirators or the importations—might have already taken place. 
There are a range of matters that are germane to the investigation which might be severely compromised if that 
telephone intercept product cannot be dealt with in a timely fashion. That means there needs to be good support 
staff that monitor the intercept. There need to be analysts; for example, an analyst would see that a person has 
rung and they will then have to do a search on that number, find out the identity of the person who has been rung 
by the person under investigation and they will need to do some research on them, where they live and what is 
the connection and so on with the criminal organisation. That all takes time and the specialist attention of what 
are known as analysts. Increasingly these days a lot of the conversation will not be in English; it will be in a 
foreign language which will require translators. There is no point in having a telephone intercept product if it is 
in a foreign language that the investigators do not understand. For this reason, they also need to provide 
translators. All this is very costly. In fact, the report of the Joint Standing Committee on the Corruption and 
Crime Commission tabled in Parliament last month, September 2010, by the member for Perth, sets out at page 
141 the additional funding that WA Police need to fight organised crime. They list, for example, things like 
monitoring for telephone intercept and listening devices, for which they need 16 level 3 officers at an estimated 
cost per annum of $880 000; five level 5 analysts at $460 000, transcription services requiring another $600 000 
a year, and translating services with secure and trusted translators, at $330 000 a year; technicians who might 
also have a role in terms of surveillance devices, but generally two level 7 officers at $240 000; disclosure 
officers, which are to do with accountability and so on. They are the kind of costs that are associated with 
operating a telephone intercept, and, as I said, foreign language is a particular problem that was highlighted in 
evidence before this committee. As organised crime becomes more and more cognisant of criminal investigative 
technology and methodologies, criminals will do everything to evade detection, and that includes talking in a 
foreign language. I say to the minister that it is all very well to have these tools, and there is no question that they 
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are incredibly useful, but they may well be used less if police begin to find them less effective because they do 
not have the necessary support staff.  

Finally, I want to go over the issue of the amendments. In the second reading speech, the minister conceded —  

Despite the change in notification requirements under the commonwealth act, it remains open for the 
state to require the continuation of its reporting obligation on the part of WA Police and the Corruption 
and Crime Commission. In this way, the relevant state minister remains aware of the matters that WA 
Police and the Corruption and Crime Commission are engaged in under the commonwealth act.  

I ask the minister why that is necessary. It is absolutely not essential, and I think it could be potentially 
prejudicial for the investigation. I think we need to bear in mind that the minister does not get the affidavit, does 
not get the full background and will not be able to make an assessment as to whether the evidence founding the 
warrant is good, bad or indifferent. All the state minister will have in front of him or her is the warrant that will 
give the name of a person; but in terms of oversight and whether the minister can make an assessment as to the 
appropriateness or otherwise of police taking action it is of absolutely no use to the minister.  

Mr R.F. Johnson: In your view.  

Ms M.M. QUIRK: It is from my professional experience, minister. I say to the minister that I intend to debate 
the amendments at the appropriate time and the minister will need to explain this to me. I can see absolutely no 
reason for it. If the minister is saying it is there to make sure the police do not abuse what is a very intrusive 
power, the minister needs to explain to me how having a copy of a warrant with someone’s name or telephone 
number on it will assist him in doing that. The only thing it will do is satisfy the minister’s prurient curiosity. 
Frankly, if I were the minister I would not want it. Perth is a very small town. The minister will have the 
knowledge in the back of his head that Mr X or Miss Y are the subject of telephone intercepts, and that will alter 
his behaviour, and sometimes that is noticed. Frankly, the minister’s having that knowledge could potentially 
compromise the investigation. I can speak from personal experience, minister. I have met in a social context 
someone whom I knew was likely to be talking to someone on a telephone intercept. I tried to avoid being near 
that person at that particular function, but it was noted. It was known where I worked, and it was noted that I was 
trying to keep some way away from that individual. Without knowing it, the minister will make unconscious 
efforts because of the knowledge he has, and that may well give the game away. As I said, I do not think that that 
bit of information is sufficient for the minister to make an assessment as to whether police are abusing their 
powers or otherwise.  

I am it, and then we will go. I am just about finished, member for Darling Range, and as soon as the member 
stops talking and interrupting me I will be able to finish and he can go.  

Can I just say, minister, that we do support the bill but we believe the process can be streamlined. We think that 
the elimination of the circulation of what is highly sensitive information to third parties—the minister has a 
number of staff in his office and I know that envelopes arrive with “confidential” written all over them and the 
minister probably has a regime in his office that only certain people are allowed to handle that — 

Mr R.F. Johnson: Shall I tell you what happens? A police officer or two arrive at my ministerial office, they are 
brought into my own office and the doors are closed. The only people who see anything in relation to the 
telephone intercepts that I sign off on in my office are me and the police officers who bring them. 

Ms M.M. QUIRK: So the minister signs off on them and they go away. Does the minister not keep any 
paperwork in his office? 

Mr R.F. Johnson: Absolutely not. 

Ms M.M. QUIRK: That is good. That is a start. In that context, would the minister sight the name or telephone 
number on the warrant? 

Mr R.F. Johnson: I can do. 

Ms M.M. QUIRK: Would it be true to say that from time to time the minister has recognised a name? 

Mr R.F. Johnson: No; never. 

Ms M.M. QUIRK: The minister has never recognised a name? 

Mr R.F. Johnson: I do not believe I have. 

Ms M.M. QUIRK: That is fantastic. I am pleased that the minister does not move in those sorts of circles. Perth 
is a very small place, minister. All I am saying is that other jurisdictions do not believe they need it. Quite a 
number of other states do not do it, as I understand it. New South Wales and South Australia have said that they 
do not want it and Victoria has said that it does. A number of state ministers seem to think that they can sleep at 
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night without having knowledge that they will have to take to their grave and knowing that if they disclose it, 
someone will have to kill them. I am sure that both the Minister for Police and the Attorney General are discreet 
and tactful and will respect the constraints put on them under the legislation and will observe confidentiality. 
However, by my reasoning, there is no good justification for having it. It would be much better to follow the 
situation that occurs in New South Wales and South Australia and for the Minister for Police to take this 
opportunity to accede to the amendments. 

Debate adjourned, on motion by Mr R.F. Johnson (Leader of the House). 

House adjourned at 10.02 pm 

__________ 
 
 


